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KEVIN CLINTON

Mpyesis, Phasis, and the Role of the Boule (/.Eleusis 138)

Among the regulations promulgated in the Law on the Mysteria (/.Eleusis 138, c. med. s. IV a.) is one
that concerns violations of preliminary initiation (uUnots), which all candidates had to undergo before
they could participate as pUoTtaut in the festival of the Mysteria (lines A.27-29, stoichedon): !
é&v 8¢ Tis pufi[t E]JdpoA[mdév f) Knpukwy ok &v €]idws, fi éav mpoodynt Tis
HUT)OOUE[ VOV ............ B Tol]-
[v] Ocolv, paivev 8¢ ToOp PoAdpevo[v Abnvaiwy, kai 6 Paot]Aels eioayéTw eis
v ‘Hhiadaw xaf............. B av]-
[T]6 BoAeuéTw M) BoAt cos &B1KVTOS
The pimoig, an essential preparation for the candidate's initiation in the Mysteria, could only be
administered by a member of the Eleusinian y€vr), the Eumolpidai and the Kerykes.? A candidate who
omitted this rite and attempted to enter the sanctuary was subject to a penalty of death.? Thus an imposter
who performed the ritual committed a grave impiety; and culpability for this crime extended also to any
person who brought the candidate to such an imposter (the lacuna has the likely sense: fj é&v Tpoodaynt
TI§ pUMoOUE[ VoV PSS TV OoUK SvTa TGV yevidy Toilv] Oeolv). The regulation can be translated
as follows:*
If anyone initiates in the knowledge that he does not belong to the Eumolpidai or the Kerykes,
or if anyone brings someone to be initiated [by someone who is not a member of the clans of the]
Two Goddesses, any Athenian who wishes is to reveal (the offender) and let the Basileus
introduce it into the Heliaia, and [- - - - - - - about him] as a wrongdoier let the Boule deliberate.
The judicial procedure in the event of such a violation was phasis, whereby any Athenian can file an
action of phasis ("showing") with the Basileus, who then must introduce the phasis into the Heliaia.”> The

advantage of this procedure for the complainant is that if the charge is successful, he receives one half of

To A. C. Scafuro I am very grateful for her valuable comments and discussion of a draft of this article. Of course
I alone am responsible for the views expressed here.

1. On preliminary initiation see Clinton 2008.

2. Cf. I.Eleusis 19.C.3-31 (= IG P 6): uugv 8¢ fi[ol &v heP- vel 8éA]jootr KepUkov kol EU[poAmi&av].

3. As happened to two Acarnanian young men; Acarnanes duo iuvenes per initiorum dies non initiati templum
Cereris imprudentes religionis cum cetera turba ingressi sunt. facile eos sermo prodidit absurde quaedam
percunctantes, deductique ad antistites templi, cum palam esset per errorem ingressos, tamquam ob infandum scelus
interfecti sunt (Livy 31.14.7-8). Here templum signifies 76 iepdv "sanctuary", antistites templi probably émipeAnTal
16V MuoTnpiwv, and non initiati must mean &uunTot, "not having received preliminary punots,” since they were
attempting to take part in the main initiation at Eleusis.

4. As translated partially by MacDowell 1991, 198.

5. On the procedure see MacDowell 1991, who surveys the ancient evidence and history of modern scholarship,
and Wallace 2003, who shows that phasis could take different forms according to the various laws on particular
crimes.
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the defendant's penalty, as usually happened in cases of phasis,® which of course can be a powerful
incentive to report the crime, while the advantage for the state is that it extends its surveillance of
wrongdoing far beyond the scope of its main officials responsible for supervising the Mysteria, the
Basileus and the Epimeletai. This increased surveillance is especially useful in connection with myesis,
because the crimes usually take place in the absence of these officials, whose normal supervision is limited
to the time and the physical areas of the performance of the Mysteria.

In the editio princeps I considered, as merely possible, the restoration k&[ v GA& (nuodTw 1 ‘HAada
kol Tepl av|T]d, but did not include it in the text as probable, since it was vague about any penalty that
the Heliaia should impose.” G. Stumpf pointed out that in addition to being vague it was confusing, as it
left open the possibility that the Boule could reduce the size of the penalty imposed by the Heliaia. In its
place he proposed a formula of eisangelia, on the model of Nikophon’s Law on Silver Coinage (SEG
XXVI 72.32-34), for impeaching a magistrate: £é&v 8¢ Tis [T&]v &[pxovT]|wv pf Tolfjl KaTd T&
veypappéva, goay[yeAAéTw pé]|v és TN PoAny AbBnvaicwy & PoAduevos ols [E§eoTiv] é&v
O¢ GAL, UTTapyéTw pév autdl memalob[al &pyov]|Tt kal TpooTiudTw aUT&d[1] 7 BoAm
uéxpt [M Spayxudv]. Stumpf proposed: paivey 8¢ TOu PoAduevo[v Abnvaiwy, kai 6 Baot]Asus
eloayétw eis ™V Hhiadav ka[T& TOV vopov: é&v 8¢ uf) éodymni Tepl ol|T]|d PoAeuéTw 1
BoAt s &dikdvTos.t However, this restoration also presents difficulties. Besides being one letter too
long (a defect, indicating possibly an incorrect restoration, but not necessarily), it needlessly interjects the
procedure of eisangelia into the midst of a statute specifying phasis.’

Stumpf based his restoration of a form of eisangelia on the consideration that in this law it is striking
"am Ende jeder Bestimmung, die die Pflichten der Amtstriger im Zusammenhang mit dem Kult regelt,
auch die Strafen fiir deren Pflichtversaiimnis festgelegt sind," with reference to lines 36-37.1° However,
the text of lines 36-37 does not describe a parallel case: é&v 8¢ 6 Paoi[A]eU[s kal oUs xpn] et
aUTd émipedeiofBon pn) (nudow Tos dkooudvtas K[aTd TOV vopov f) é&|[v un ém]8&dow
KaT& TO €ikos, eUBuvé[ofw HHH Spayuais] iepais Tolv Oeolv EkaoTos auTdV. If the Basileus
and the Epimeletai do not impose fines for disorderly conduct appropriately according to the law, they are
simply to be fined a certain amount; there is no mention of an eisangelia. What, on the other hand, is
indeed a parallel action is the procedure described at lines 31-33: Tois 8¢ émpeAnT|od]s eival {nuidv
TOs &kooudvTas péxpl [..Opaxuddv &]av 8¢ upeilovos Bokfji {nuias &Sos eival, eiodye[wv
TouTos eis THY ‘HAlai]ay TpookaAeoapévos kaTd TOV vouov. Here the Epimeletai (and surely
also the Basileus) are to introduce such individuals into the Heliaia—an action similar to the one above in
the case of phasis for impiety —yet there is no punishment specified for them if they disregard their duty
to introduce accused individuals into the Heliaia. Thus there is no basis in this law for expecting an
eisangelia formula as a remedy for failure to introduce wrongdoers into the Heliaia. What is assumed in
both cases is that eisangelia, the procedure for impeaching officials, is always available as an option and

does not need to be stated (though of course it could be stated, as in Nikophon’s Law on Silver Coinage).!!

6. This was true in many attested instances of phasis but not all; cf. Wallace 2003, 175-176. There seems to be
no obvious reason why it would not have been used for cases of impiety concerning the Mysteria.

7. Clinton 1980, 279-280 (SEG XXX 61; Agora XVI 56).

8. Stumpf 1988, 223-226.

9. Scafuro (2010, 41) was puzzled by this insertion of an eisangelia; cf. Mafti 2010, 50.

10. Stumpf 1988, 225-226.

11. On its role in Nikophon’s Law cf. MacDowell 1991, 193-194.
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A serious problem with Stumpf's restoration is that it assigns no role to the Heliaia. The person accused
of impiety in the procedure of phasis disappears; he is replaced by the Basileus, whose fate is to be decided
by the Boule: "..... und der Basileus soll (die Phasis) entsprechend dem Gesetz in die Heliaia einfiihren.
Wenn er nicht einfiihrt, soll die Bule iiber ihn zu Rat sitzen als iiber einen, der unrecht handelt."'? Nothing
is stipulated to be done about the person who committed the impiety! The law provides no instructions.
This of course is unsatisfactory. However, a very important positive contribution of Stumpf's analysis is
that it has put the discussion about the lacuna on the right track, in showing that a clear distinction must
have been made in the text between the roles of the Heliaia and Boule.

It is clear from the preserved text that as a result of the action by the Heliaia the status of the accused
is that of an &31k&®v. The Boule now has to deliberate about him only as an &81k&v. Its deliberation
therefore will be concerned with an appropriate penalty, not about the accused's guilt or innocence; that
has already been decided by the Heliaia. Therefore the appropriate restoration of its role should be: kali
¢&v ToUTO KaTaylyvaokn, Tept av| T8, BoAeuéTo 1) BoAn cos &dikovtos. "And if (the Heliaia) finds
him guilty, the Boule is to deliberate about him as a wrongdoer." This restoration fits the space of 26
letters exactly.!?

As a help in understanding this procedure, the phasis described in Nikophon’s Law on Silver Coinage
(SEG XXVI 72), lines 23-26 provides a parallel:

TV 8t govBi[vTwv, 6méd]|oa uiv &v M EvTds Béka Spaxudv, KUplol &[vtwy ol &]|pyovTes
Biayryvaokew, T& 8¢ Umép [8]é[K]a [Spaxués], | éoaydvTwy és TO SikaoThplov.
For all those denunciations which are up to ten drachmai the magistrates [are to be] competent to
give a verdict; for those over ten [drachmai] let them bring them into the law court ... (trans.
MacDowell 1991, 193).
If the revealed goods (Tédv pavBé[vTeov) are worth up to 10 drachmai, the case is to go to the appropriate
magistrates (specified earlier in lines 18-23), and they are to decide the verdict (Siayryvcookew);!* for
those involving goods above 10 drachmai the magistrates are to introduce them into the court for the next
step, which is not described but must be parallel to the case concerning a lesser value, namely to render a
verdict (Siayryvcookew)."> The same route was followed in the procedure for our case of impiety: The
magistrate, in our case the Basileus, introduces the matter into the court. The Heliaia produces a decision
(Bixyryveooker), but in our case, if the decision is to kaTayryvcdokew, a further step is required —
deliberation by the Boule, necessarily on the punishment for the defendant who now has been determined

by the court to be &ikcédov. Thus the court decides on the defendant's innocence or guilt; if they find him

12. Stumpf 1988, 226.

13. Both verbs are in present tense, as also elodryew; cf. IG II? 1629.233-242, IG 1I? 1, 370.71-72, I Eleusis 85.39-
43.

14. On the use of this term for the decision of a court cf. (e.g.) Antiph. 6.3: ‘O pév oUv &ywv &uol uéyioTos
T KwduveUovTl Kal Slwkouévw. fiyoUual pévtol ye Kai Upiv Tols dikaoTals Tepl ToAoU eivan TS
povikas dikas OpBdds diayryvwokely, AAIoTa uEv TV Beddv Eveka kal ToU eUoefols, EmeiTa 8¢ Kol
Upddy odTdv. Lys. 7.22: kadtol €1 <0T1e> @ns ' ideiv THv popiav &pavifovta Tous évvéa &pxXovTos
¢mnyayes i) GAhous Twvas TV €€ Apeiou Tdyou, oUk &v ETépwy €del ool popTUpwy olTw y&p &v
ool ouvndecav dANBT] AéyovTi, oimep kal Siayryvadsokew EueAhov mepl Tol TpdyuaTos. Aesch. In Tim.
32: «Bokipaoiov pévs, enoly, «Emayyeddtw Afnvainv & Bouldpevos, ols EfsoTiv», Upds & #dn
KEAEUEL TTEPL TOUTWY €V TG BIKAOTNPIW Sy Ty VWOKEL.

15. Nikophon’s Law does not mention a further step involving the Boule. The reason may be that this case

concerning the certification of coins was fairly straightforward for a jury-court to decide and assign an appropriate
penalty.
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guilty, the case moves on to the Boule for deliberation (the text appears to preclude the possibility of the
Boule reversing the decision of the court). Assignment of this task to the Boule most likely had to do with
the Boule's traditional role of, and expertise in, overseeing the Mysteria: !¢ it met in the Bouleuterion in
the Eleusinian sanctuary during the festival, and also in the City Eleusinion on the day after the festival,
in both venues, in addition to dealing with other administrative matters, hearing complaints about serious
infractions; moreover, it seems that the Boule played a role in all cases of impiety, even relatively minor
ones.!” Though limited to imposing a monetary penalty up to 500 drachmai (most likely irrelevant in our
case concerning a grave impiety), the Boule's action is not the final one; it undoubtedly remits the results
of its deliberation to a dikasterion, with instructions for a trial and imposition of a higher penalty, or it
enacts a probouleuma for the Ekklesia to decide the case or issues a psephisma with similar instructions
to a dikasterion. In short, the kat&yvwois by the Heliaia is a preliminary verdict, and the Boule's
recommendation is also preliminary; the final decision will be made by the Ekklesia or a dikasterion. The
process is somewhat similar to an eloayyeAia brought to the Ekklesia, which passes it on to the Boule,
which decides the case or sends it to a dikasterion.'®

The Boule was also involved in the procedure of phasis for crimes other than impiety; in some cases
they may have been the court of first instance; but we do not have descriptions of the entire processes.!
The procedure for our case of impiety is similar to the procedure in Nikophon’s Law for cases above ten
drachmai, in that the magistrate introduces the phasis to the dikasterion, but differs in that the court in the
coinage case apparently makes the final decision. According to Wallace such differences in the action of
phasis are not surprising; the procedure differed according to the category of the case:?

Although exiguous, extant evidence discourages the belief that in the fifth century phasis was a
single legal procedure that was later adapted to new uses. Rather, in different legal contexts and
from time to time, the Athenians stipulated that something be "shown." MacDowell rightly said
that the evidence does not clearly indicate the defining characteristics of phasis as a single action.
For it was not.

This happens to be the only attested instance of phasis used for impiety;?! otherwise phasis only occurs
in a list of the procedures available as options for a charge of impiety: Tijs aoePeias kaTa TalT €01
amayew, ypageeobal, dikalecbat mpods EvpoATidas, paive mpds Tov PaciAéa (Dem. 22.27). Other
instances of phasis involve showing (daivetv) an object or property, but persons could also be shown.??
In our case, in which an imposter is alleged to have practiced myesis, the damage has been done to the
city in its relation to the Two Goddesses but also to the person on whom false myesis has been performed,
for he or she has either been refused participation in the Mysteria for this reason, or, even worse, may
have participated illegitimately. In addition to the imposter, the harmed person may well have been shown

to the court.

16. I.Eleusis 28a.40-42, 30.27-29 (= IG 1P 32); Rhodes 1972, 35, 93-95, 127-129, 159-160. On the Boule as a
source of expertise in the manifold affairs of the Polis and its highest deliberative institution cf. Esu 2024, 43-61.

17. Cf. (e.g.) I.Eleusis 28a.57-59; IG11? 1362.14-18 (&v 8¢ &AeUbepos &l, BodSer altov & iepeu[s]| peT&
ToU dnudpyou TevTikovTa dpaypais?| kal Topadwoel ToUvopa alTod T PaotA[€l]| kol Tel Poulel
kaTd TS yhgiopa THs Bou[A]? |fis ki Tol Sfuou ToU Afnvaiwy.); Rhodes, Boule, 150-151.

18. On this procedure for an eisangelia brought to the Ekklesia see Hansen 1975, 21-28; Rhodes 1979, 111-112.

19. MacDowell 1991, 190-191 (Ar. Eq. 300-302), 191-192 (Isoc. 18.6), 192-193 (Isoc. 17.42).

20. Wallace 2003, 170-181.

21. Discussed briefly by MacDowell 1991, 197-198.

22. MacDowell 1991, 187-194; Wallace 2003, 169, 172-173. 175, 178-180.
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As noted above, the main reason for employing phasis in these actions to remedy certain types of
impiety during the Mysteria was most likely that it would be a powerful tool for increasing the scope of

the surveillance needed to detect such crimes.
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